
 
 
CIVIL SERVICE COMMISSION, CITY AND COUNTY OF DENVER, COLORADO 
Case No. 11 CSC 09 
________________________________________________________________ 
 
In the matter of: 
 

Michael Lemmons (91065) 
Officer in the Classified Service of the Denver Police Department 

    
Petitioner. 

 
________________________________________________________________ 
 

FINDINGS, CONCLUSIONS, DECISION AND ORDER  
________________________________________________________________ 
 
 Pursuant to Rule 12, Sec. 4.A. and Sec. 8, the evidentiary hearing in the instant 
matter was heard before Hearing Officer Susan J. Eckert on February 13-15, 2012.  At 
the hearing, Petitioner was represented by David J. Bruno, Esq. and Respondents, 
former Manager of Safety Charles F. Garcia (“MOS”) and the City and County of 
Denver, were represented by Assistant City Attorney, Andrea J. Kershner, Esq.  The 
parties closed orally on the record.  In addition, on March 2, 2012, at the direction of the 
Hearing Officer, the parties submitted legal arguments on the interpretation of C.R.S. § 
18-12-106.  The record was closed upon submission of the legal arguments. 
 

The following witnesses were sworn or affirmed and testified during the hearing: 
for Respondents, Sgt. Jurgen Mohr, Sgt. David Knoth, Sgt. Michael Farr, Corporal Dan 
Dunn, former Manager of Safety Charles Garcia, former Manager of Safety Alvin 
LaCabe and Lieutenant Martinelli; for Petitioner, Officer Lettig, Firefighter Darin Abbott, 
Paramedic Lisa Briles, Firefighter Dan Oliver, Firefighter Richard Cain, Firefighter Erik 
Herbst, Sgt. Bryan O’Neill, former Police Chief Gerald Whitman, Commander Tony 
Lopez, Deputy Chief David Quinones and Detective Lemmons.  Cristal Bocanegra 
testified via deposition in lieu of live testimony on behalf of Petitioner.  (Petitioner’s 
Exhibit Q) 
 
 The following exhibits were offered and received into evidence: for Respondents, 
Exhibits 1, 2, 3, 4, 6, 7, 11, 15, 17, 19, 22, 23, 24, 25, 26, 28, 29, 30, 31, and 32 (subject 
to the limitations as set forth in the record).  For Petitioner, Exhibits B, D, E, J, K, L, Q-V, 
Z, DD, EE, FF, and HH-NN (subject to the limitations as set forth in the record). 
 
 During the course of the hearing, counsel for Petitioner repeatedly moved to 
dismiss the violation of RR-115.1, Conduct Prohibited by Law, as it pertains to C.R.S. § 
42-4-1301, Driving Under the Influence (“DUI”)/Driving While Ability Impaired (“DWAI”), 
asserting that as a matter of law, there was insufficient evidence to sustain the violation 
against Petitioner.  The Hearing Officer denied those motions and allowed the matter to 



proceed on the violation of RR-115.1, Conduct Prohibited by Law, as it pertains to 
C.R.S. § 42-4-1301, for DUI/DWAI. 
 

THE DISCIPLINE AT ISSUE 
 

 A Departmental Order of Disciplinary Action was issued by the MOS in Case No. 
P2010 02 049, dated April 26, 2011(Respondent’s Exhibit 1 at DENVER000002).  The 
Departmental Order of Disciplinary Action stated: 
 

You are hereby suspended without pay for ninety (90) days for violation of RR-
115.1 of the Operations Manual – Conduct Prohibited by Law, as it pertains to 
C.R.S. 42-4-1301(b) Driving Under the Influence, and fined two (2) days for 
violation of RR-115.1 as it pertains to C.R.S. 18-12-106, Prohibited Use of a 
Weapon. 
 

Alleged Violation of RR-115.1, Conduct Prohibited by Law: 
 
The relevant provisions for this violation are as follows: 
 
Officers shall obey the Charter of the City and County of Denver, all City 
ordinances, and all state and federal statutes. 
 
As it pertains to: 
 
Colorado Revised Statutes 42-4-1301(b) Driving Under the Influence -- driving 
while impaired -- driving with excessive alcoholic content -- definitions-- penalties, 
which states: 
 
(b)  It is a misdemeanor for any person who is impaired by alcohol or one or 
more drugs, or a combination of alcohol and one or more drugs, to drive a motor 
vehicle or vehicle.  
  
and 
 
As it pertains to: 
 
Colorado Revised Statutes 18-12-106 Prohibited Use of Weapons, which states:  
 
A person commits a Class 2 Misdemeanor if: 
 
The person has in his or her possession a firearm while the person is under the 
influence of intoxicating liquor or of a controlled substance, as defined in section 
12-22-303(7), C.R.S.  Possession of a permit issued under section 18-12-105.5, 
as it existed prior to its repeal, or possession of a permit or a temporary 
emergency permit issued pursuant to part 2 of this article is no defense to a 
violation of this subsection (1). 
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THE APPEAL 

 
Petitioner filed a timely appeal of his discipline relating to the alleged violation of 

RR-115.1 of the Operations Manual as it pertains to C.R.S. § 42-4-1301(b) and the 
ninety day suspension without pay.   Petitioner also appealed his discipline for the 
alleged violation of RR-115.1 as it pertains to C.R.S. § 18-12-106, Prohibited Use of 
Weapons, and the two fined days.  In response to Petitioner’s appeal, Respondents 
assert that the MOS’s decision should be upheld because: (1) Petitioner violated C.R.S. 
§ 42-4-1301 when he operated his motorcycle while under the influence or while 
impaired by alcohol and thereby caused an accident which resulted in serious bodily 
injury to himself; and (2) the MOS properly determined that Petitioner’s conduct 
constituted a Category F violation under Denver Police Department Disciplinary Matrix 
(the “Matrix”) but properly mitigated the penalty from the presumptive termination to 90 
days because Petitioner only caused serious injury to himself, not to any others.  
Petitioner counters that: (1) the discipline should be dismissed because Respondents 
failed to prove that Petitioner was operating his motorcycle under the influence or while 
impaired by alcohol and thus Respondents did not meet their burden of proof to 
establish a law violation of C.R.S. § 42-4-1301(b); (2) even if Respondents proved a 
violation of C.R.S. § 42-4-1301(b), Respondents’ assessed penalty is unfair and 
inconsistent with other discipline issued for Driving Under the Influence. 

  
As to the violation of C.R.S. § 18-12-106, Prohibited Use of Weapons, 

Respondents contend that: (1) Petitioner violated this statute when Petitioner was 
operating his motorcycle under the influence or while impaired by alcohol and in 
possession of a handgun; (2) the presumptive penalty of two fined days is proper.  
Petitioner challenged the two fined days claiming that C.R.S. § 18-12-106 only applies 
to operating a vehicle under the influence of alcohol (DUI), not operating a vehicle while 
impaired by alcohol (DWAI) and since Respondents have not proved DUI, no violation 
may be sustained for possession of handgun. 
 

FINDINGS OF FACT 
 
 Detective Lemmons joined the Denver Police Department on October 1, 1991, 
and has been a detective for ten years.  During that time period, Detective Lemmons 
received seventeen commendations and was the subject of eighteen minor disciplinary 
actions consisting of oral/written reprimands or eight hour fines. (Petitioner’s Exhibit D at 
p. DENVER001315 and Petitioner’s Exhibit DD)  Detective Lemmons has no prior 
history of arrests for driving under the influence or driving while impaired by alcohol or 
drugs and no prior discipline relating to violations involving alcohol or drugs. 
 
 Detective Lemmons is a long time recreational motorcycle rider of approximately 
40 years.  He does not use his motorcycle for work, nor is it his primary mode of 
transportation.  His typical pattern of motorcycle use is to take long rides as a form of 
relaxation when he is off of work.  Detective Lemmons testified that he does not usually 
wear a helmet when he rides.  In addition, Detective Lemmons admits to usually having 
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two beers over the course of two to three hours when he rides his motorcycle for 
recreational purposes when off of work.   
 
 On February 10, 2010, Detective Lemmons was on vacation from work and went 
out on his motorcycle for his typical ride.  Detective Lemmons has proof of eating dinner 
that night around 8:00 p.m. at a supper club named Randall’s at Pierre’s located at 2157 
Downing Street in Denver.  Based on the evidence of record, Detective Lemmons did 
not consume any alcohol at the restaurant with his dinner.  Detective Lemmons recalls 
being in the parking lot at a private motorcycle club named Hells Lovers Motorcycle 
Club located at 50th and Washington Street in Denver sometime later that night.  
Detective Lemmons is not a member of the club, but has frequented the club on 
occasion over the last six to seven years.  The Motorcycle Club serves alcohol, but 
Detective Lemmons has no recollection of whether or not he consumed alcohol at the 
Motorcycle Club that night or at any other time that night.  However, Detective 
Lemmons did not deny using alcohol and riding his motorcycle that night, either. 
 
 Early in the morning of February 11, 2010, at approximately 1:20 a.m., after 
visiting the Motorcycle Club, Detective Lemmons was involved in a solo vehicle accident 
while riding his Harley Davidson motorcycle heading home in a southbound direction on 
38th Street at Arkins Court, Denver.  As a result of the accident, Detective Lemmons 
was seriously injured; no other individuals or vehicles were injured in the accident.  
Detective Lemmons has no recollection of how the accident occurred. 
 

There were some third party witnesses to the accident who were interviewed as 
part of the police investigation (and whose statements and interviews were admitted into 
evidence for limited purpose of establishing what was in the Traffic Investigation 
Bureau’s report, but not for the truth of the matters set forth in the documents).  Only the 
testimony of Cristal Bocanegra was admitted into evidence as an eye witness to the 
accident.  As to the details of the accident, the Hearing Officer credits the deposition of 
Cristal Bocanegra, as a reliable eye witness to the accident. (Ms. Bocanegra’s 
testimony was offered via a deposition in lieu of live testimony due to unavailability).  
(Petitioner’s Exhibit Q).  Ms. Bocanegra was a passenger with her mother in an SUV 
that night and was driving west on 38th Avenue just prior to the accident.  Ms. 
Bocanegra observed an oncoming motorcycle, (which was driven by Detective 
Lemmons) coming in the opposite direction heading south.  She saw a white car back 
out of the parking lot of a nearby bar (identified as the Welcome Inn about one-half of a 
block away from the accident according to the testimony of Sergeant Farr) into the 
roadway where Detective Lemmons was traveling.  It appeared to Ms. Bocanegra that 
the white car did not see Detective Lemmons’s motorcycle approaching when it backed 
out.  Ms. Bocanegra thought the motorcycle was going to hit the car, but instead the 
motorcycle tried to avoid the car, lost control, hit the curb and then hit the post. 
(Petitioner’s Exhibit Q at pp.14-20)  The motorcycle appeared to be driving a reasonable 
speed prior to the accident, and the road was dry.   
 

Ms. Bocanegra then had her mother turn their SUV around, and Ms. Bocanegra 
called 911 to get assistance for Detective Lemmons.   When the motorcycle hit the pole, 
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the motorcycle landed on top of Detective Lemmons pinning him under the motorcycle 
and as such, Ms. Bocanegra could not see Detective Lemmons’s face when she arrived 
at the scene.  (Petitioner’s Exhibit Q at pp. 23-24).  Soon thereafter as a result of Ms. 
Bocanegra’s efforts, the firefighters and then paramedics arrived on the scene – within 
about five minutes of the accident.  Ms. Bocanegra believes that the white car backed 
out and then pulled back in.  The white car did not hit Detective Lemmons. 
   

Sergeant Farr, who worked on recreating the accident scene for the Denver 
Police Department investigation, admitted that he did not know about Cristal 
Bocanegra’s testimony and the white car backing out into the street.  Sergeant Farr 
determined that the first point of impact by Detective Lemmons’ motorcycle was at the 
curb which in turn caused the motorcycle to skid and hit the pole.  Sergeant Farr did not 
see skid marks before the curb; such skid marks would have indicated that Detective 
Lemmons had applied his brakes in light of a perceived threat such as the white car.     
 
 Numerous firefighters, paramedics and police officers were at the accident scene 
helping to rescue Detective Lemmons, who was initially assumed dead due to the 
severity of the accident.  The firefighters that testified at the hearing did not observe any 
signs of alcohol use from Detective Lemmons. (See e.g. testimony of Officer Lettig, 
Firefighter Darin Abbott, Firefighter Dan Oliver, Firefighter Richard Cain, and Firefighter 
Erik Herbst)  However, the firefighters admitted that Detective Lemmons was face down 
under the motorcycle after the accident, the firefighters were not working directly at 
Detective Lemmons’s  face, admittedly were not focusing on determining whether or not 
alcohol played a role in the accident but were focusing on rescuing Detective Lemmons, 
and none were experienced and trained DUI officers.  The Denver Fire Department 
brought in special equipment to lift the motorcycle off of Detective Lemmons.  From the 
testimony presented, during the course of the rescue, Detective Lemmons was at times  
moaning and asking that the motorcycle be removed or was perceived as being 
unconscious, in and out of consciousness, or slightly conscious.  There was general 
agreement that Detective Lemmons could not respond to any questions while at the 
scene.    
 

Paramedic Lisa Briles, who was at the scene and testified at hearing, transported 
Detective Lemmons in the ambulance to Denver Health Medical Center (“DHMC”).  
From the testimony of Paramedic Lisa Briles at the hearing, Detective Lemmons was in 
critical condition with serious injuries from the accident – the injuries included 
indications of head and brain injury and multiple broken bones.  Paramedic Briles 
testified that due to the severity of injuries, Detective Lemmons was in and out of 
consciousness and was unable to respond to or answer questions.  Paramedic Lisa 
Briles testified at the hearing that she did not detect any odor of alcohol use from 
Detective Lemmons.  However, in Denver Police Department Report dated September 
8, 2010, prepared by Lieutenant Henning, District 6 as part of the investigation into the 
accident, Lt. Henning recorded that Paramedic Lisa Briles had told investigators at the 
time she was initially interviewed that she could smell a strong odor of alcohol on 
Detective Lemmons.  (Respondent Exhibit 3)  Later on August 20, 2010, she told Lt. 
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Henning that Detective Lemmons possibly showed signs of being intoxicated, but those 
signs could also be indications of a head injury. 

 
 This account was confirmed in the rebuttal testimony of Lt. Henning at hearing.  

The IAB investigation relied in part on Paramedic Briles’s earlier statements that there 
were signs of alcohol use to form a basis for the discipline.  Given the conflicting 
statements in the record as to the presence of alcohol made by Paramedic Briles – that 
she did smell alcohol, then later that there may have been alcohol but the smell may 
have been attributable to Detective Lemmons’s head injuries and then at hearing she 
did not ever smell alcohol – the Hearing Officer does not credit Paramedic Briles’s 
testimony as either establishing or ruling out the use of alcohol by Detective Lemmons 
as it relates to this accident.   
 
 Denver Police Sergeant Jurgen Mohr was at the scene and treated this incident 
as a DUI based on a hearsay statement from an unknown and unidentified firefighter 
who indicated a strong smell of alcohol on Detective Lemmons.  Sergeant Mohr was not 
involved in the treatment of Detective Lemmons and admittedly lacked any firsthand 
knowledge as to whether or not there was a strong smell of alcohol on Detective 
Lemmons at the time of the accident.  The Hearing Officer does not credit the testimony 
of Sergeant Mohr as proof as to whether or not Detective Lemmons was driving under 
the influence or driving while ability impaired due to alcohol at the time of the accident.  
Importantly, Sergeant Mohr found Detective Lemmons’s Denver Police weapon in 
Lemmons’s holster at the scene of the accident and recovered and secured that gun 
establishing the undisputed fact that Detective Lemmons was in possession of a 
weapon at the time of the accident.  
 

Since Sergeant Mohr treated the incident as a DUI, he contacted Corporal Dan 
Dunn of the Denver Police DUI Unit, who has handled thousands of DUI arrests, to 
respond to DHMC to determine whether Detective Lemmons was intoxicated at the time 
of the accident.  Denver Sergeant David Knoth, then supervisor on the DUI Unit with 
experience in 250-300 DUI cases, and Sergeant Mike Farr of the Denver Traffic 
Investigation Bureau also went to DHMC to investigate the accident.  According to the 
testimony of Sergeant Knoth, the DUI unit is regularly called into investigate single 
vehicle incidents since single vehicle accidents are often indicative of reckless driving 
under the influence of alcohol.  These officers have extensive background in handling 
DUI cases and are knowledgeable and familiar with the assessment of factors that 
support a finding of alcohol use and the relationship between alcohol impairment and 
reckless driving incidents.  All three testified at the hearing.  The Hearing Officer finds 
that these officers were the most qualified and knowledgeable to make an assessment 
as to whether or not Detective Lemmons was under the influence of alcohol or impaired 
by alcohol at the time of the accident.  They were specifically tasked to apply their 
knowledge and experience to determine whether Detective Lemmons had been under 
the influence of alcohol at the time of the accident whereas the other emergency 
personnel were not.  
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To make the assessment while in the DHMC emergency room, Corporal Dunn 
had an emergency room technician remove the oxygen mask from Detective 
Lemmons’s face.  Corporal Dunn testified that when the mask was removed, he was 
able to detect a strong odor of an alcoholic beverage on Detective Lemmons’s breath 
and that Detective Lemmons had bloodshot and watery eyes.  Sergeants Knoth and 
Farr also detected a strong odor of alcoholic beverage on the breath of Detective 
Lemmons at that time.  According to Sergeant Knoth, the stronger the smell of alcohol 
is, the higher level of alcohol is presumed in the blood stream.  Due to Detective 
Lemmons’s critical condition, none of the officers were able to conduct the usual 
standard sobriety tests on Detective Lemmons.  None of the officers could say how 
many drinks Detective Lemmons had that night, however.  Since Detective Lemmons 
has no recollection of the events, he could not testify as to the amount of alcohol he 
consumed that night, either. 

 
In order to shore up the criminal case, Corporal Dunn, while Detective Lemmons 

was still in triage for the severe head injuries, asked Detective Lemmons to submit to a 
blood draw to determine his blood alcohol content (“BAC”) and advised Detective 
Lemmons of the Colorado express consent law – which provides that a refusal to submit 
to a BAC draw can be used against the driver in court to establish a presumption of 
driving over the legal limit for DUI causing the driver’s license to be revoked.  According 
to Corporal Dunn, when he asked Detective Lemmons whether he understood the 
express consent advisement, Detective Lemmons nodded “yes” in response to Corporal 
Dunn’s advisement question.  Detective Lemmons then shook his head “no” as to 
whether he would consent to the BAC draw. 

 
The preponderance of the evidence establishes that Detective Lemmons did not 

provide a verbal response to any of the questions relating to the advisement.  
Respondents did not present any evidence that the officers confirmed Detective 
Lemmons’s level of consciousness or cognitive ability from medical personnel prior to 
asking Detective Lemmons the questions relating to the express consent.  Despite that, 
Corporal Dunn concluded that Detective Lemmons had knowingly refused consent for 
the BAC draw.  After reviewing the advisement one more time, Corporal Dunn 
concluded he had sufficient evidence to charge Detective Lemmons criminally with DUI 
and served Detective Lemmons with the express consent refusal form and the license 
revocation.   
 

Detective Lemmons has no recollection of the express consent advisement being 
administered by Corporal Dunn.  At the hearing, neither side presented evidence as to 
the results of a BAC draw determining the actual blood alcohol level of Detective 
Lemmons at the time of the accident.  Detective Lemmons does not know whether a 
BAC draw was taken at the hospital and refused to provide medical records to the 
Denver Police based on the assertion of the physician/patient privilege and his fear that 
the medical records would be used to force him into retirement.  However, Detective 
Lemmons did not offer at hearing a BAC to exonerate himself, either. 
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While in triage at DHMC, Detective Lemmons was also observed by Sgt. O’Neill, 
who was attempting to notify Detective Lemmons’s family about the accident.  Sgt. 
O’Neill was in close proximity to Detective Lemmons at DHMC, and Sgt. O’Neill testified 
that he did not observe any signs of alcohol use.  However, Sgt. O’Neill did not smell 
Detective Lemmons’s breath with the aid of the removal of the oxygen mask like the 
other three officers, admittedly did not have the extensive training and experience of the 
other officers in dealing with DUI arrests, nor was his primary purpose at the time to 
assess Detective Lemmons’ level of intoxication.  Sgt. O’Neill testified that Detective 
Lemmons was unable to communicate with him and there was no movement of 
Detective Lemmons’s eyes when Sgt. O’Neill observed Detective Lemmons.  Because 
of that, Sgt. O’Neill objected to the express consent advisement at the time. 

 
Based on the preponderance of the evidence, Detective Lemmons was in and 

out of consciousness and there is insufficient evidence as to Detective Lemmons’s 
cognitive ability for purposes of fully comprehend questions or provide information while 
in triage at the DHMC.  Detective Lemmons shook his head when Corporal Dunn was 
talking to him in triage at the DHMC, but given the extent of Detective Lemmons’s head 
and brain injuries and level of consciousness at that point, the Hearing Officer 
concludes that there is insufficient evidence to find that Detective Lemmons was able to 
make a knowing refusal to consent to the BAC draw.  The Hearing Officer, therefore, 
does not credit the express consent advisement as establishing a presumption of 
driving under the influence of alcohol for purposes of discipline.        

 
Detective Lemmons initially lost his driver’s license pursuant to the express 

consent advisement, but the license was later reinstated at a hearing.  The Denver 
District Attorney’s office refused to prosecute the criminal cases against Detective 
Lemmons for the DUI or the Prohibited Use of a Weapon as no reasonable likelihood of 
conviction.  However, the fact that charges were dropped does not mean that Petitioner 
cannot be charged administratively for violations of the legal standard.  (Respondents’ 
Exhibit 32, Denver Police Department Discipline Handbook, Appendix D, pp. 3-4). 

            
LEGAL ANALYSIS AND CONCLUSIONS 

 
1. Violation of RR-115.1, Conduct Prohibited by Law, Pertaining to C.R.S. § 42-

4-1301(b) 
 

MOS Garcia determined that Detective Lemmons had violated C.R.S. § 42-4-
1301(b) with regard to the off-duty, single vehicle accident on February 11, 2010, that 
resulted in serious injuries to Detective Lemmons.  Detective Lemmons was charged 
with DUI, not DWAI, as to the operation of his motorcycle in large part due to the 
express consent advisement, but the District Attorney dropped the charges.  However, 
for purposes of discipline, the MOS treated Detective Lemmons’s conduct as 
establishing DUI under C.R.S. § 42-4-1301. 

 
In assessing the seriousness of misconduct relating to the DUI, MOS Garcia 

states that “the risk of harm of driving under the influence cannot be overstated.  The 
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subject officer suffered extensive injuries as a result of this accident and he put his own 
life in danger as well as other potentially innocent bystanders.  His actions 
demonstrated a serious lack of discretion in riding a motorcycle while intoxicated and 
while armed with a weapon, placing not only his life and that of others at risk, but 
placing the department’s reputation at risk as well.  The harm is that the officer, for this 
moment in time, saw himself as above the law and rules and regulations of the 
Department.  The subject officer’s conduct in this case is contrary to the values of the 
Department.  In addition, the conduct of the officer caused him to miss significant time 
from duty impacting others in the department and the safety of the public.”  
(Respondents’ Exhibit 1, p. DENVER000004). 

 
Absent from the MOS’s discipline determination was a discussion as to the 

evidence establishing the DUI status of Detective Lemmons at the time of the accident.  
It is undisputed that Detective Lemmons was in an off-duty, solo vehicle accident while 
driving his motorcycle on February 11, 2010.  However, to discipline Detective 
Lemmons, the Respondents must establish by a preponderance of evidence that the 
Detective Lemmons’s conduct was prohibited by law as either a DUI or DWAI under 
C.R.S. § 42-4-1301.  If, for example, Detective Lemmons was not DUI or DWAI that 
night, but was in a serious accident on his motorcycle, no discipline would be warranted. 

 
Respondents have the burden of showing that Detective Lemmons violated 

C.R.S. § 42-4-1301 by a preponderance of evidence for the discipline to be sustained.  
Respondents are not required to meet the criminal standard of proving DUI or DWAI 
beyond a reasonable doubt.  Petitioner contends that Respondents have not shown by 
a preponderance of evidence that the discipline should be sustained, and therefore, all 
discipline should be dismissed.   

 
C.R.S. § 42-4-1301 delineates two categories of driving offenses involving 

alcohol – DUI and DWAI and defines those two categories as follows: 
 
1(f)  “Driving under the influence” means driving a motor vehicle or 
vehicle when a person has consumed alcohol…that affects the person to 
a degree that the person is substantially incapable, either mentally or 
physically, or both mentally or physically, to exercise clear judgment, 
sufficient physical control, or due care in the safe operation of a vehicle.  

 
 As compared with: 
 

1(g) “Driving while ability impaired” means driving a motor vehicle or 
vehicle when a person has consumed alcohol…that affects the person to 
the slightest degree so that the person is less able than the person 
ordinarily would have been, either mentally or physically, or both 
mentally and physically, to exercise clear judgment, sufficient physical 
control, or due care in the safe operation of a vehicle.  C.R.S. § 42-4-1301, 
(Emphasis supplied.). 
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Under C.R.S. § 42-4-1301(2)(a), DUI is established when the person’s BAC is 
.08 or more at the time of driving or within two hours after driving.  DWAI is based on a 
BAC in excess of .05 but less than .08 pursuant to C.R.S. § 42-4-1301(2)(a.5)(I) and a 
BAC of less than .05 is presumed to be no impairment pursuant to C.R.S. § 42-4-
1301(6)(a)(I).  However, in this case, there is no BAC on which to base a presumption.  
As discussed above, Respondents were unable to obtain a BAC, and Lemmons has 
refused to provide his medical records to Respondents, consistent with the records 
being privileged by physician/patient privilege.  In addition, Respondents cannot rely on 
a presumption created by the express consent waiver, since Detective Lemmons was 
not capable of making a knowing refusal of consent in light of his level of 
consciousness. 

 
Respondents presented evidence through the three officers, Dunn, Farr and 

Knoth, however, that Detective Lemmons was involved in a solo motorcycle accident.  
Such accidents are consistent with alcohol-related accidents.  In addition, the officers 
testified to the strong smell of alcohol on Detective Lemmons’ breath within two hours of 
the accident when the officers had contact with Detective Lemmons in the DHMC.  
Next, Corporal Dunn testified that Detective Lemmons had bloodshot and watery eyes 
within 50 minutes of the accident.  Therefore, all three set forth specific and persuasive 
factual evidence which supports a finding of some level of intoxication on the part of 
Detective Lemmons.  All three officers had extensive training in traffic investigation and 
DUI enforcement.  While Respondents did not offer or qualify the officers as expert 
witnesses, Colorado courts have allowed lay opinion testimony as to intoxication.   
People v. Norman, 194 Colo. 372, 572 P.2d 819 (Colo. 1977).  All three officers 
provided lay opinions that Detective Lemmons was intoxicated at the time of the 
accident based on their observations of his breath and eyes and that the accident was a 
solo motorcycle accident.  The Hearing Officer credits those lay opinions as establishing 
by a preponderance of the evidence that Detective Lemmons was intoxicated based on 
the consumption of alcohol at the time of the accident.  In addition, Detective Lemmons 
did not dispute that he may have consumed alcohol while driving his motorcycle, though 
he has no specific recollection of his level of alcohol consumption.  In addition, 
Detective Lemmons’s testimony places Detective Lemmons at a motorcycle club where 
alcohol is served prior to the accident. 

 
As part of the determination as to a violation of C.R.S. § 42-4-1301, the Hearing 

Officer must examine Detective Lemmons’s level of impairment along with his level of 
intoxication – was Detective Lemmons’s ability to drive impaired substantially or slightly 
by the consumption of intoxicating liquor to establish a DUI or DWAI. 

 
DUI is easily established when one has evidence of a BAC over the .08 level –

relying upon the BAC presumptions set forth in C.R.S. § 42-4-1301.  In this case, no 
such BAC has been presented.  In the alternative, a knowing express refusal of 
providing a BAC may also be relied upon to establish a presumption of DUI.  However, 
as discussed above, Detective Lemmons’s level of consciousness was insufficient to 
establish that Detective Lemmons made a knowing express refusal of providing a BAC 
for purposes of creating a presumption of DUI.  Nor does Detective Lemmons’s refusal 
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to provide his medical records, which the Hearing Officer has determined to be 
privileged, create a presumption of DUI.    

 
Instead, the Hearing Officer is limited to reviewing the evidence of record as to 

whether Detective Lemmons was DUI or DWAI.  Moreover, a lay opinion cannot be 
used to establish that a person’s ability to drive has been impaired by the consumption 
of intoxicating liquor, only to establish that the person was intoxicated or drunk at some 
level.  Jones v. Blegen, 161 Colo. 149, 420 P.2d 404 (1966); and People v. Norman, 
194 Colo. 372, 572 P.2d 819 (Colo. 1977).   

 
For purposes of establishing DUI, Respondents did not offer any expert 

testimony on the issue of whether Detective Lemmons was substantially incapable of 
driving his motorcycle in a safe manner due to his intoxication.  There is insufficient 
evidence to find that Detective Lemmons was intoxicated to the level of sustaining a 
DUI. 

 
However, based on the preponderance of evidence presented, the Hearing 

Officer concludes that Detective Lemmons was at least “impaired” as that term is used 
in C.R.S. § 42-4-1301.  Driving while ability impaired by definition requires only a level 
of impairment that affects the person to the slightest degree so that person is less able 
than in ordinary circumstances to safely drive a vehicle.  Thus, in this hearing, 
Respondents only had to show by the preponderance of evidence that the Detective 
Lemmons was impaired to the slightest degree so that he was less able to safely drive 
his motorcycle than he might have been had he not consumed any alcohol. 

 
To determine whether Detective Lemmons was impaired to the slightest degree 

for purposes of C.R.S. § 42-4-1301, the Hearing Officer must evaluate the details of the 
accident without the aid of any BAC or other presumptions associated with levels of 
impairment.  The accident was a solo vehicle accident which supports a finding of 
impairment due to alcohol.   Cristal Bocanegra testified that Detective Lemmons lost 
control over his vehicle and hit the curb which in turn caused Detective Lemmons to 
skid and hit the pole, thereby seriously injuring himself.  From Bocanegra’s testimony, 
Lemmons was going to hit a white car backing out of a parking lot by the Welcome Inn if 
Detective Lemmons did not take some action to avoid hitting the white car.  Based on 
her testimony, Detective Lemmons attempted to avoid hitting the white car.  Thus, the 
Hearing Officer concludes that a white car backing out of the Welcome Inn was a factor 
in causing Detective Lemmons to react and hit the curb.  However, the Hearing Officer 
finds that the nature of Detective Lemmons’s reaction was an overcorrection.  And 
based on a preponderance of evidence, the overcorrection was due to Detective 
Lemmons’s driving while his ability was at least slightly impaired. 

 
The Hearing Officer agrees with the findings of Lt. Hennings that the Welcome 

Inn, where the car was leaving, was far enough away that an emergency maneuver was 
not needed.  (Respondents’ Exhibit 3).  The Hearing Officer concludes based on the 
evidence of the presence of alcohol plus the testimony about the accident, Detective 
Lemmons was unable to safely react to the white car backing out in front of him.  Ms. 
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Bocanegra’s statement and testimony indicated that the white vehicle did not actually 
strike the motorcycle or pull directly into Detective Lemmons’s lane since the white car 
pulled back into the parking lot.  Thus, while the white car was a factor in causing the 
accident, the fact that Detective Lemmons was at least driving while impaired under  
C.R.S. § 42-4-1301, also contributed to the accident through a careless overcorrection. 

 
In conclusion, Detective Lemmons was at least impaired by the consumption of 

alcohol establishing by a preponderance of evidence a violation of C.R.S. § 42-4-1301.  
Because of his impairment, it is reasonable to conclude that Detective Lemmons 
overcorrected to avoid hitting the white car and hit the curb when he saw the white car 
backing out of the parking lot.  That overcorrection caused the motorcycle to hit the 
curb, which then caused the motorcycle to skid into the pole and caused the serious 
injuries to Detective Lemmons. 

 
Penalty Determination 

   
MOS Garcia determined that the appropriate penalty for Detective Lemmons’s 

violation based on a DUI under RR-115.1 was governed by Category F under the 
Disciplinary Matrix.  Category F has a presumptive penalty of termination.  Category F is 
based on, inter alia, any violation of law which foreseeably results in death or serious 
bodily injury.    MOS Garcia testified, however, that he was not comfortable with 
terminating Detective Lemmons for the violation of RR-115.1 as it pertains to C.R.S. § 
42-4-1301 because while Detective Lemmons did suffer serious bodily injury as a result 
of the accident, Detective Lemmons did not cause actual injury to others, only to 
himself.  Former MOS LaCabe testified that the intent of Category F was to apply the 
penalty of termination to a serious bodily injury that was to others or to the officer 
himself – no distinction was to be made.  In addition, Former MOS LaCabe testified that 
the serious bodily injury was to be reasonably foreseeable – i.e., the conduct contrary to 
the law must be the proximate cause of the serious bodily injury.  Based on that 
position, MOS Garcia determined that the law violation must be considered a Category 
F violation, but that the presumptive penalty of termination should be mitigated to a 
suspension of 90 days in light of the fact that “subject officer caused injury to himself 
and not anyone else.”  (Respondents’ Exhibit 1, p. DENVER000003).   

 
According to the Handbook, RR-115.1 is intended to apply to a wide range of 

conduct prohibited by local ordinances, and State or Federal statutes (Respondents’ 
Exhibit 32, Appendix D, p. 7).  To determine the appropriate penalty, the reviewer must 
determine the general nature and seriousness of the misconduct, how the misconduct 
relates to the values of the Department and how it otherwise meets the definition of a 
specific conduct category (Appendix D, p. 7).  According to the Handbook, “the violation 
of RR-115.1 Conduct Prohibited by Law related to driving offenses involving 
alcohol/intoxicants should generally be considered a Conduct Category D violation – 
‘Conduct substantially contrary to the valued of the Department or that substantially 
interferes with its mission, operation, or professional image or that involves a 
demonstrable serious risk to officer or public safety.’”   The Handbook also 
contemplates that when warranted, circumstances of a specific case involving alcohol 
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may meet the definitional criteria for Categories E or F or may constitute a violation of 
RR-115.2 Aggravated Conduct Prohibited by Law.  A factor which may be considered 
for mitigating the penalty in addition to those set forth in Handbook Section 19.0 is a 
blood alcohol content (BAC) level less than .08. 

 
Based on the Disciplinary Matrix and the Handbook language, Detective 

Lemmons’s conduct is more appropriately treated as a Conduct Category D violation.  
Detective Lemmons was not found to be DUI – there is insufficient information 
presented to conclude that Detective Lemmons had a BAC over .08.  Instead, the 
preponderance of evidence establishes that Detective Lemmons was at the DWAI level, 
not the DUI level.  Since this matter involves a DWAI, not a DUI, the discipline should 
not be increased to a Category E or F or to a violation of RR-115.2 Aggravated Conduct 
Prohibited by Law.  MOS Garcia treated this matter as a DUI – which by definition under 
C.R.S. § 42-4-1301 indicates that the person has consumed alcohol that affects the 
person to a degree that the person is substantially incapable of safely operating a 
vehicle.   A DUI finding along with a serious bodily injury may justify aggravating the 
discipline to a Category E or F in certain circumstances.  However, here Detective 
Lemmons was found to be DWAI, which is based on that fact that a person has a level 
of impairment that affects the person to the slightest degree so that person is less able 
than in ordinary circumstances to safely drive a vehicle.  This distinction between DWAI 
and DUI justifies treating the violation as a Conduct Category D violation consistent with 
the discussion in the Handbook.  

   
Under Conduct Category D, the presumptive penalty for a first time violation is a 

Level 5 which is a ten (10) day suspension.  However, there are aggravating factors 
which support increasing the penalty to the fourteen to sixteen day suspension range to 
address the serious public safety issues involved in using alcohol in conjunction with the 
operation of a motor vehicle and carrying a weapon.  The Handbook Appendix D 
provides that carrying a firearm on your person is an aggravating factor for purposes of 
DWAI.  (Respondents’ Exhibit 32, pp. 8-9)  There is no dispute that Detective Lemmons 
was carrying a weapon at the time of the accident.  Therefore, the Hearing Officer finds 
that the appropriate penalty in this case should be aggravated to a fourteen day 
suspension.  In this manner, the penalty is adjusted to take into account the DWAI 
status under Category D, while also recognizing that Detective Lemmons increased the 
seriousness of this conduct by carrying a weapon while using alcohol when driving his 
motorcycle. 

 
Moreover, the Matrix advises the “the discipline system must be fairly, efficiently, 

and consistently administered so as to promote and maintain a culture of public 
accountability, individual responsibility and maintenance of the highest standards of 
professionalism.”  (Respondents’ Exhibit 32, p. 1, Section 2.1)  This fourteen day 
suspension under Conduct Category D is consistent with the prior discipline under the 
Matrix for Conduct Prohibited by Law, as it pertains to C.R.S. § 42-4-1301.  See, e.g., 
Petitioner’s Exhibits HH, II, JJ and KK.    
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2. Violation of RR-115.1, Conduct Prohibited by Law, Pertaining to C.R.S. §18-
12-106 

 
Respondents also charged Detective Lemmons with a law violation 

pertaining to C.R.S. § 18-12-106 (Prohibited Use of a Weapon) and issued two 
fined days as discipline.  C.R.S. § 18-12-106 provides: 
 

A person commits a class 2 misdemeanor if: …(d) The person has 
in his or her possession a firearm while the person is under the 
influence of intoxicating liquor or a controlled substance, as defined in 
§12-22-303(7), C.R.S…(Emphasis supplied.).   
 
It is undisputed that Detective Lemmons was in possession of his Denver 

Police weapon in his holster at the time of the accident and that weapon was 
recovered by Sgt. Mohr from the scene of the accident.  The issue is whether 
Detective Lemmons was “under the influence of intoxicating liquor” at the time of 
the accident.  Based on the findings set forth above, Detective Lemmons was 
DWAI by alcohol as that term was defined by C.R.S. § 42-4-1301(1)(g) at the 
time of the accident.  There was inadequate evidence to find that Detective 
Lemmons conduct constituted a DUI as that term is defined at C.R.S. § 42-4-
1301(1)(f).  As such, the only way this violation may be sustained is if DWAI is 
also covered under the term “under the influence of intoxicating liquor.” 

 
At the hearing, Manager Garcia testified that he sustained this 

specification based upon his personal statutory interpretation that “…under the 
influence of intoxicating liquors” required proof only that the Petitioner was 
impaired to the “slightest degree” by alcohol as referenced in C.R.S. § 42-4-
1301(1)(g) relating to DWAI.  In support of his theory, the MOS offered only that 
DWAI was a lesser included offense of DUI under C.R.S. § 42-4-1301 and that 
therefore the reference in C.R.S. § 18-12-106 to “…while under the influence of 
intoxicating liquors” could refer to either statutory definition. 

 
Respondents assert that the MOS’s interpretation of the statute should be 

given deference and applied herein to sustain the violation.  Respondents 
contend that if a statute is silent or ambiguous with respect to a specific issue, 
then the appropriate inquiry becomes whether the agency’s interpretation is 
based on a permissible construction of the statute.  Smith v. Farmers Insurance, 
9 P.3d 335, 340 (Colo. 2000)(citing Chevron U.S.A. Inc. v. Natural Resources 
Defense Council, 467 U.S. 837, 843 (1984);  U.S. West Inc. v. FCC, 182 F.3d 
1224, 1231 (10th Cir. 1999)); and, Mile High Greyhound Park, Inc. v. Colorado 
Racing Comm’n, 12 P.3d 351, 353-54 (Colo. App. 2000)(citations omitted).  
“Interpretations of statutes by administrative agencies are customarily given 
respect and accorded deference by courts.”  Banner Advertising, Inc. v. Boulder, 
868 P.2d 1077, 1083 (Colo. 1994)(citations omitted). 
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However, the MOS’s interpretation of C.R.S. § 18-12-106 is impermissible 
and thus, should not be given deference.  While admittedly a statutory definition 
of the term “under the influence of intoxicating liquors” is not provided within 
C.R.S. § 18-12-106, the clear legislative intent of that term “under the influence” 
has been defined with certainty by the legislature in C.R.S. § 42-4-1301.  
Specifically and in differentiating between “driving under the influence” of 
intoxicating liquors from “driving while ability impaired,” the legislature provides 
the following definitions: 

  
1(f)  “Driving under the influence” means driving a motor vehicle or 
vehicle when a person has consumed alcohol…that affects the person to 
a degree that the person is substantially incapable, either mentally or 
physically, or both mentally or physically, to exercise clear judgment, 
sufficient physical control, or due care in the safe operation of a vehicle.  

 
 As compared with: 
 

1(g) “Driving while ability impaired” means driving a motor vehicle or 
vehicle when a person has consumed alcohol…that affects the person to 
the slightest degree so that the person is less able than the person 
ordinarily would have been, either mentally or physically, or both 
mentally and physically, to exercise clear judgment, sufficient physical 
control, or due care in the safe operation of a vehicle.  C.R.S. § 42-4-1301, 
(Emphasis supplied.). 
 
The legislature delineates that “under the influence” of alcohol is intended to 

require consumption of alcohol which substantially impacts the ability of a driver to 
safely operate a motor vehicle, while “impairment” requires only that the driver’s ability 
be impacted to a slight degree.  As such, the necessary levels of proof for the greater or 
lesser offenses of DUI and DWAI are established and a statutory distinction between 
“under the influence” and “impairment” is drawn.  Upon the basis of this legislative 
directive, meaning is given to the term “...under the influence” used by the legislature in 
C.R.S. § 18-12-106 (Prohibited Use of a Weapon).  Identical to the language utilized in 
C.R.S. § 42-4-1301, the legislature prohibits the possession of a weapon while “…under 
the influence of intoxicating liquors.” 
 

The Hearing Officer finds that it is reasonable to infer that the legislature intended 
the terms to have identical meaning, i.e. that “under the influence” as found in C.R.S. § 
18-12-106 is intended to have the identical meaning as defined in C.R.S. § 42-4-
1301(1)(f).  As such, it can be inferred that the term “under the influence” as found in 
C.R.S. § 18-12-106 is intended to prohibit one from being in possession of a weapon 
only when the defendant is “substantially incapable” of safely doing so.  

 
In conclusion, based on the definition of DUI versus DWAI set forth in 

C.R.S. § 42-4-1301, the rule violation for Prohibited Use of Weapon pursuant to 
C.R.S. § 18-12-106 is not sustained.  Respondents have failed to establish that 
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Detective Lemmons was DUI at the time of the incident involving the carrying of 
the weapon.  Absent such a finding, sustaining the violation is inappropriate.  

 
DECISION 

 
RR-115.1 Conduct Prohibited by Law, Pertaining to C.R.S. § 42-4-1301(1)(b) 
 
 The Hearing Officer finds that Petitioner violated Specification, Conduct 
Prohibited by Law, Pertaining to C.R.S. § 42-4-1301(1)(b), Driving While Ability 
Impaired.  However, the ninety (90) day suspension is not appropriate, and instead a 
fourteen (14) day suspension is appropriate.   
 
RR-115.1 Conduct Prohibited by Law, Pertaining to C.R.S. § 18-12-106 
 
 The Hearing Officer finds that Petitioner did not violate Specification, Conduct 
Prohibited by Law, Pertaining to C.R.S. § 18-12-106 (Prohibited Use of a Weapon). 
 

ORDER 
 

The April 26, 2011, Order of Disciplinary Action in Case No. P2010 02 049 is 
affirmed in part and modified, and is overruled in part, as follows: 

1. The decision finding Petitioner in violation of RR-115.1, for Conduct 
Prohibited by Law, Pertaining to C.R.S. § 42-4-1301(1)(b) is affirmed 
as a violation of law for Driving While Ability Impaired.  The ninety (90) 
day suspension is overruled for the violation of this Specification.  A 
fourteen (14) day suspension for Driving While Ability Impaired is 
ordered. 

 
2. The decision finding Petitioner in violation of RR-115.1, for Conduct 

Prohibited by Law, Pertaining to C.R.S. § 18-12-106 (Prohibited Use of 
a Weapon) is overruled.   

   
NOTICE OF APPEAL RIGHTS 

 
 Pursuant to Charter § 9.4.15(E), and Rule 12 § 11 (1) and (2), the decision of the 
Hearing Officer may be appealed to either the Civil Service Commission, or directly to 
District Court.  Any appeal to the Commission shall be initiated by filing a Notice of 
Appeal with the Commission, within fifteen (15) calendar days of the date noted on the 
certificate of service of the Hearing Officer’s decision by the Commission.  Any appeal 
to District Court shall be initiated in accordance with the Colorado Rules of Civil 
Procedure currently in effect. 
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Dated this 28th day of March, 2012 
Littleton, Colorado 
 

       /s/ Susan J. Eckert 
___________________________ 

       Susan J. Eckert 
       Hearing Officer     
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